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ORDERS

1.
Leave is given to the Applicant to withdraw this proceeding.

2.
Pursuant to s109 of the Victorian Civil and Administrative Tribunal Act 1998 I order the First Respondent pay the costs of the Applicant.

3.
I make no other orders for costs.

4.
I reserve the quantum of the costs referred to in paragraph 2 above and I reserve the appropriate scale according to which the same must be assessed.

5.
The principal registrar must refer the matters referred to in paragraph 2 to a directions hearing before me on a date to be notified to the parties after 1 February 2006 unless informed in writing before such date that there is no need to re-convene (on the ground that such matters have been resolved).  Allow 2 hours.
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REASONS

1.
This proceeding (D88/2005) is a separate proceeding to D910/2005.  The two have not been consolidated.

2.
The Applicant seeks to withdraw on the ground there is no remaining issue on the merits as between the Applicant and the First Respondent.

3.
Pursuant to s74 (1) of the Victorian Civil and Administrative Tribunal Act 1998 I allow the proceeding to be withdrawn on that basis.

4.
The Applicant applies for costs against the First Respondent and points out that s74 (2) (b) contemplates only an Applicant paying costs.

5.
I consider that s109 of the Act is an overriding provision.  I do not consider the discretion given by s109 is entrenched upon by s74 (2) (b).  In my view, s74 (2) (b) enables the Tribunal to order as it provides, but it does not exclude the Tribunal from making any other orders.

6.
I consider that it is fair in this case, under s109, to depart from s109 (1), under s109 (2), having regard to s109 (3), to order the First Respondent to pay the Applicant’s costs.  The Applicant in my view has been put to unnecessary disadvantage in having to achieve a successful outcome.  I rely otherwise upon the submissions advanced by the Applicant in seeking an order for costs.
7.
I do not consider I should regard as relevant to the discretion in this matter any conduct of the Applicant in a separate (but obviously related) matter.  In any event I could not be satisfied on the materials before me in that matter (which have not been answered by the Applicant which is the Second Respondent in that matter) of misconduct on the Applicant’s part.

8.
I reserve the quantum of costs, as it appears to be in dispute the precise value of the Applicant’s claim.

9.
It is appropriate, unless the parties agree, that I direct that the question of quantum of costs – or the scale according to which they should be assessed – be returned for directions on a future occasion.

10.
Accordingly I make the orders and directions set out.

SENIOR MEMBER D. CREMEAN
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